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Federal Reserve System § 229.38 

Bank designated by the presenting 
bank; or 

(ii) Returns the check. 
(3) Notwithstanding paragraph (f)(2) 

of this section, if a paying bank closes 
on a business day and receives present-
ment of a check on that day in accord-
ance with paragraph (f)(1) of this sec-
tion, the paying bank is accountable to 
the presenting bank for the amount of 
the check unless, by the close of 
Fedwire on its next banking day, it ei-
ther: 

(i) Settles with the presenting bank 
for the amount of the check by credit 
to an account at a Federal Reserve 
Bank designated by the presenting 
bank; or 

(ii) Returns the check. 

If the closing is voluntary, unless the 
paying bank settles for or returns the 
check in accordance with paragraph 
(f)(2) of this section, it shall pay inter-
est compensation to the presenting 
bank for each day after the business 
day on which the check was presented 
until the paying bank settles for the 
check, including the day of settlement. 

[Reg. CC, 53 FR 19433, May 27, 1988, as amend-
ed by 54 FR 32047, Aug. 4, 1989; 55 FR 21855, 
May 30, 1990; 57 FR 46972, Oct. 14, 1992; 60 FR 
51671, Oct. 3, 1995; 62 FR 13810, Mar. 24, 1997; 
64 FR 59613, Nov. 3, 1999] 

§ 229.37 Variation by agreement. 
The effect of the provisions of sub-

part C may be varied by agreement, ex-
cept that no agreement can disclaim 
the responsibility of a bank for its own 
lack of good faith or failure to exercise 
ordinary care, or can limit the measure 
of damages for such lack or failure; but 
the parties may determine by agree-
ment the standards by which such re-
sponsibility is to be measured if such 
standards are not manifestly unreason-
able. 

§ 229.38 Liability. 
(a) Standard of care; liability; measure 

of damages. A bank shall exercise ordi-
nary care and act in good faith in com-
plying with the requirements of this 
subpart. A bank that fails to exercise 
ordinary care or act in good faith 
under this subpart may be liable to the 
depositary bank, the depositary bank’s 
customer, the owner of a check, or an-
other party to the check. The measure 

of damages for failure to exercise ordi-
nary care is the amount of the loss in-
curred, up to the amount of the check, 
reduced by the amount of the loss that 
party would have incurred even if the 
bank had exercised ordinary care. A 
bank that fails to act in good faith 
under this subpart may be liable for 
other damages, if any, suffered by the 
party as a proximate consequence. Sub-
ject to a bank’s duty to exercise ordi-
nary care or act in good faith in choos-
ing the means of return or notice of 
nonpayment, the bank is not liable for 
the insolvency, neglect, misconduct, 
mistake, or default of another bank or 
person, or for loss or destruction of a 
check or notice of nonpayment in tran-
sit or in the possession of others. This 
section does not affect a paying bank’s 
liability to its customer under the 
U.C.C. or other law. 

(b) Paying bank’s failure to make timely 
return. If a paying bank fails both to 
comply with § 229.30(a) and to comply 
with the deadline for return under the 
U.C.C., Regulation J (12 CFR part 210), 
or § 229.30(c) in connection with a single 
nonpayment of a check, the paying 
bank shall be liable under either 
§ 229.30(a) or such other provision, but 
not both. 

(c) Comparative negligence. If a person, 
including a bank, fails to exercise ordi-
nary care or act in good faith under 
this subpart in indorsing a check 
(§ 229.35), accepting a returned check or 
notice of nonpayment (§§ 229.32(a) and 
229.33(c)), or otherwise, the damages in-
curred by that person under § 229.38(a) 
shall be diminished in proportion to 
the amount of negligence or bad faith 
attributable to that person. 

(d) Responsibility for certain aspects of 
checks—(1) A paying bank, or in the 
case of a check payable through the 
paying bank and payable by another 
bank, the bank by which the check is 
payable, is responsible for damages 
under paragraph (a) of this section to 
the extent that the condition of the 
check when issued by it or its customer 
adversely affects the ability of a bank 
to indorse the check legibly in accord-
ance with § 229.35. A depositary bank is 
responsible for damages under para-
graph (a) of this section to the extent 
that the condition of the back of a 
check arising after the issuance of the 
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check and prior to acceptance of the 
check by it adversely affects the abil-
ity of a bank to indorse the check leg-
ibly in accordance with § 229.35. A re-
converting bank is responsible for dam-
ages under paragraph (a) of this section 
to the extent that the condition of the 
back of a substitute check transferred, 
presented, or returned by it— 

(i) Adversely affects the ability of a 
subsequent bank to indorse the check 
legibly in accordance with § 229.35; or 

(ii) Causes an indorsement that pre-
viously was applied in accordance with 
§ 229.35 to become illegible. 

NOTE: Responsibility under this paragraph 
(d) shall be treated as negligence of the pay-
ing bank, depositary bank, or reconverting 
bank for purposes of paragraph (c) of this 
section. 

(2) Responsibility for payable through 
checks. In the case of a check that is 
payable by a bank and payable through 
a paying bank located in a different 
check processing region than the bank 
by which the check is payable, the 
bank by which the check is payable is 
responsible for damages under para-
graph (a) of this section, to the extent 
that the check is not returned to the 
depositary bank through the payable 
through bank as quickly as the check 
would have been required to be re-
turned under § 229.30(a) had the bank by 
which the check is payable— 

(i) Received the check as paying 
bank on the day the payable through 
bank received the check; and 

(ii) Returned the check as paying 
bank in accordance with § 229.30(a)(1). 
Responsibility under this paragraph 
shall be treated as negligence of the 
bank by which the check is payable for 
purposes of paragraph (c) of this sec-
tion. 

(e) Timeliness of action. If a bank is 
delayed in acting beyond the time lim-
its set forth in this subpart because of 
interruption of communication or com-
puter facilities, suspension of pay-
ments by a bank, war, emergency con-
ditions, failure of equipment, or other 
circumstances beyond its control, its 
time for acting is extended for the time 
necessary to complete the action, if it 
exercises such diligence as the cir-
cumstances require. 

(f) Exclusion. Section 229.21 of this 
part and section 611 (a), (b), and (c) of 

the EFA Act (12 U.S.C. 4010 (a), (b), and 
(c)) do not apply to this subpart. 

(g) Jurisdiction. Any action under this 
subpart may be brought in any United 
States district court, or in any other 
court of competent jurisdiction, and 
shall be brought within one year after 
the date of the occurrence of the viola-
tion involved. 

(h) Reliance on Board rulings. No pro-
vision of this subpart imposing any li-
ability shall apply to any act done or 
omitted in good faith in conformity 
with any rule, regulation, or interpre-
tation thereof by the Board, regardless 
of whether the rule, regulation, or in-
terpretation is amended, rescinded, or 
determined by judicial or other author-
ity to be invalid for any reason after 
the act or omission has occurred. 

[53 FR 19433, May 27, 1988, as amended by 
Reg. CC, 54 FR 13850, Apr. 6, 1989; 54 FR 32047, 
Aug. 4, 1989; 69 FR 47311, Aug. 4, 2004] 

§ 229.39 lnsolvency of bank. 

(a) Duty of receiver. A check or re-
turned check in, or coming into, the 
possession of a paying, collecting, de-
positary, or returning bank that sus-
pends payment, and which is not paid, 
shall be returned by the receiver, trust-
ee, or agent in charge of the closed 
bank to the bank or customer that 
transferred the check to the closed 
bank. 

(b) Preference against paying or deposi-
tary bank. If a paying bank finally pays 
a check, or if a depositary bank be-
comes obligated to pay a returned 
check, and suspends payment without 
making a settlement for the check or 
returned check with the prior bank 
that is or becomes final, the prior bank 
has a preferred claim against the pay-
ing bank or the depositary bank. 

(c) Preference against collecting, pay-
ing, or returning bank. If a collecting, 
paying, or returning bank receives set-
tlement from a subsequent bank for a 
check or returned check, which settle-
ment is or becomes final, and suspends 
payments without making a settle-
ment for the check with the prior 
bank, which is or becomes final, the 
prior bank has a preferred claim 
against the collecting or returning 
bank. 
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